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Opinion

ORDER

The above-styled matter came before this Court for
consideration of the Report and Recommendation of
United States Magistrate Judge Mazzone [Doc. 18].
Pursuant to this Court's Local Rules, this action was
referred to Magistrate Judge Mazzone for submission of

a proposed report and a recommendation ("R&R").
Magistrate Judge Mazzone filed his R&R on June 27,
2024, wherein he recommends that the Motion to
Dismiss, or in the Alternative, for Summary Judgment
[Doc. 13] be granted and the petition be denied and
dismissed with prejudice. Magistrate Judge Mazzone
further recommends that the Motion for Preliminary
Injunction be denied as moot. For the reasons that
follow, this Court will adopt the R&R.

|. BACKGROUND?! & STANDARD OF REVIEW

Pursuant to 28 U.S.C. § 636(b)(1)(c), this Court is
required to make a de novo review of those portions of
the magistrate judge's findings to which objection is
made. However, the Court is not required to review,
under a de novo or any [*2] other standard, the factual
or legal conclusions of the magistrate judge as to those
portions of the findings or recommendation to which no
objections are addressed. Thomas v. Arn, 474 U.S.
140, 150, 106 S. Ct. 466, 88 L. Ed. 2d 435 (1985). Nor
is this Court required to conduct a de novo review when
the party makes only "general and conclusory objections
that do not direct the court to a specific error in the
magistrate's proposed findings and recommendations."
Orpiano v. Johnson, 687 F.2d 44, 47 (4th Cir. 1982).

In addition, failure to file timely objections constitutes a
waiver of de novo review and the right to appeal this
Court's Order. 28 U.S.C. & 636(b)(1); Snyder wv.
Ridenour, 889 F.2d 1363, 1366 (4th Cir. 1989); United
States v. Schronce, 727 F.2d 91, 94 (4th Cir. 1984). Pro
se filings must be liberally construed and held to a less
stringent standard than those drafted by licensed
attorneys, however, courts are not required to create
objections where none exist. Haines v. Kerner, 404 U.S.

1This Court fully adopts and incorporates herein the
"Introduction” and "Background" sections of the R&R. See
[Doc. 18 at 1-3].



Page 2 of 6

2024 U.S. Dist. LEXIS 149061, *2

519, 520, 92 S. Ct. 594, 30 L. Ed. 2d 652 (1972);
Gordon v. Leeke, 574 F.2d 1147, 1151 (4th Cir. 1971).

Here, objections to Magistrate Judge Mazzone's R&R
were due within fourteen (14) days of receipt, pursuant
to 28 U.S.C. § 636(b)(1) and Rule 72(b)(2) of the
Federal Rules of Civil Procedure. Petitioner timely filed
his objections to the R&R on July 11, 2024. See [Doc.
20]. Accordingly, this Court will review the portions of
the R&R to which objection was filed under a de novo
standard of review. The remainder of the R&R will be
reviewed for clear error.

II. DISCUSSION

In his objections, petitioner first requests this Court to
take "judicial notice" [*3] 2 of two (2) cases: Woodley v.
Warden, USP Leavenworth, 2024 WL 2260904 (D.
Kan. May 15, 2024) and Nicoletti v. Bayless, 2023
U.S. Dist. LEXIS 215455, 2023 WL 8369512 (N.D.
W.Va. Dec. 4, 2023) (Bailey, J.).

In the second section of petitioner's objections,
petitioner cites Sections 3624(g) and 2632(d)(4).
Petitioner goes on to quote directly from Woodley. See
[Doc. 20 at 2-3]; 2024 WL 2260904, at *3.

The third section of petitioner's objections is titled

"EXHAUSTION ADMINISTRATIVE REMEDIES". See

[id.]. As noted by Magistrate Judge Mazzone, "dismissal

of the petition herein is being recommended based on

the merits of the petitioner's claims, not on his failure to

exhaust." [Doc. 18 at 8]. Petitioner goes on to argue that
[tlhe "burden of proof' was on Respondent to
present [e]vidence to this Court, to 'dispute’
Petitioner's  Exhaustion  claim, which the
Respondent failed to do so within the 14 days time
period ‘ordered' by this Court. [Magistrate Judge
Mazzone] is aware of this, but failed to mention this
in [his] Report and Recommendation. . . .

[Doc. 20 at 4]. This objection is incomprehensible.
Petitioner labels the section "EXHAUSTION
ADMINISTRATIVE REMEDIES," provides a quote from

2Federal Rule of Evidence 201(b) allows courts to take judicial
notice of indisputable facts. A fact is indisputable if it "can be
accurately and readily determined from sources whose
accuracy cannot reasonably be questioned." Fed. R. Evid.
201(b)(2). "[T]he most frequent use of judicial notice . . . is in
noticing the content of court records." Colonial Penn Ins. Co.
v. Coil, 887 F.2d 1236, 1239 (4th Cir. 1989).

the R&R, then proceeds to point this Court to filings
made by petitioner that "inform[s] this Court at the early
stages before the order to show cause, that . . . ,
Petitioner indeed 'identified' certain staff as 'unit [*4]
staff' in his first Memorandum in Support of 2241 motion
[Doc. 1], and again in his Preliminary Injunction motion
[Doc. 7]." See [Doc. 20 at 3]. Petitioner ends this section
with a paragraph alleging that respondent failed to
respond and present evidence to this Court to dispute
petitioner's exhaustion claim. See [id. at 3-4].

First, petitioner, in requesting this Court take ‘judicial
notice" of two cases, does not clearly object to any
specific part of the R&R. Petitioner simply asserts that
Woodley and his case are "extremely similar" and this
Court should grant the same relief that was granted in
Woodley.

In Woodley, Woodley claimed he was entitled to an
immediate transfer to prerelease custody because the
respondent and the Bureau of Prisons ("BOP") violated
the governing federal statutes by failing to effect his
immediate transfer to prerelease custody. 2024 WL
2260904, at *1. Two (2) arguments were advanced by
the respondent. First, the respondent argued that
petitioner had failed to exhaust his administrative
remedies as required. Id. at *1. In response, petitioner
conceded "that he ha[d] not completed the BOP's usual
four-step  administrative  process" but argued
"nonetheless that exhaustion should not be
required [*5] in his case because of futility, based on
the following facts: the regional BOP authority has taken
over his prison, which has therefore been on lockdown,
and the necessary forms are not available; he followed
the instructions of BOP personnel in attempting to
submit a 'sensitive’ claim by BP-1 0 form directly to the
regional office, to bypass two administrative steps; and
it would take 120 days or more to use the four-step
procedure to address his claim that he is entitled to
immediate transfer." Id. The District Court of Kansas
found that exhaustion would be futile and did not
dismiss the petition on that basis. 1d.3

Second, the respondent argued that "the place of

3In support of this holding, Judge Lungstrum expounded:
"[R]lespondent has not disputed the facts asserted by
petitioner, particularly the fact that the necessary forms for
exhausting are not available. In addition, the regional office
has already rejected petitioner's claim, even though, as
discussed below, the applicable statutes require petitioner's
immediate transfer to prerelease custody." Woodley, 2024 WL
2260904, at *1.
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petitioner's confinement falls within the BOP's
discretion, with which this Court has no authority to
interfere." Id. at *2. The respondent relied on two (2)
statutes: 18 U.S.C. § 3624(b), which grants the BOP the
authority to designate the place of a prisoner's
confinement and to transfer a prisoner to a different
facility,* and 18 U.S.C. § 3624, which addresses the
transfer of a prisoner to prerelease custody.® See id.

Judge Lungstrum noted that "those statutes, by
themselves, do not require the BOP to transfer a
prisoner to prerelease custody (for [*6] instance, at an
RRC) as soon as that prisoner is eligible for such
placement, for the maximum allowable period of
prerelease custody. Rather, Section 3624 provides that
the BOP must, to the extent practicable, ensure that a
prisoner spends ‘a portion' of his final 12 months under
conditions that will prepare the prisoner for reentry into
the community." Id.

However, Judge Lungstrum pointed out that respondent
had not addressed the provisions of the FSA set forth in
18 U.S.C. 8§ 3632 and the fact that Woodley had earned
Earned Time Credits ("ETCs"). Id. at *2-3. Judge
Lungstrum then held:

Under a plain reading of this provision of the FSA,
which includes the word "shall", the BOP is required
to transfer a prisoner to prerelease custody or
supervised release if the prisoner is "eligible" as
determined under Subsection 3624(g). Under
Section 3624(g), a prisoner is "eligible" if the
prisoner has earned ETCs in an amount equal to
the remainder of the prisoner's term of
imprisonment, which remainder amount has been
computed, and the prisoner has met certain
benchmarks for the assessed risk of recidivism.
See id. § 3624(g)(1). Respondent has conceded
that petitioner is eligible for placement in prerelease
custody. Accordingly, the FSA requires the BOP to
place petitioner in [*7] prerelease custody.

Id. at *3. Judge Lungstrum found that "the BOP has no
discretion to refuse or delay the transfer of petitioner to
prerelease custody." Id. at *4. Ultimately, Judge
Lungstrum granted the petition because the BOP's

418 U.S.C. § 3621(b) also provides that "a designation of a
place of imprisonment under this subsection is not reviewable
by any court.”

5The Woodley court specifically addressed subsection
3624(c) and 3624(g). See Woodley, 2024 WL 2260904, at *2.

failure to transfer Woodley to prerelease custody
violated federal law. Id.

In this case, petitioner asserts that "Woodley's case and
[his] case is (sic) extremely [s]imilar in arguments. . . ."
[Doc. 20 at 2]. This Court agrees with petitioner to the
extent that both Woodley and petitioner are arguing they
are entitled to immediate transfer to prerelease custody
and both ask their respective Courts to waive their
failure to exhaust administrative remedies.

In Woodley, Judge Lungstrum hangs his hat on the fact
that the respondent did not address the provision of the
FSA set forth in 18 U.S.C. § 3632, which includes the
word "shall."

This Court, in a civil case involving an energy company,
was vacated in part and remanded in instructions over
the Court's interpretation of the word "shall" in the Clean
Air Act.5 See Murray Energy Corp. v. Adm'r of Env't
Prot. Agency, 861 F.3d 529 (4th Cir. 2017). In Murray
Energy Corp., the United States Court of Appeals for
the Fourth Circuit found that Section 321(a), which
provides that the Environmental Protection Agency
("EPA™) "[*8] shall conduct continuing evaluations of
potential loss or shifts of employment which may result
from the administration or enforcement of the provision
of [the CAA] and applicable implementation plans,
including where appropriate, investigating threatened
plant closures or reductions in employment allegedly
resulting from such administration or enforcement” does
not impose on the EPA a specific and discrete duty
amenable to Section 304(a)(2)’ review. 861 F.3d at

6"At issue in [Murray Energy Corp.] is Section 321(a) of the
[Clean Air Act ("CAA™")], 42 U.S.C. § 7621(a), which directs the
[Environmental Protection Agency] to continuously evaluate
the potential employment impact of CAA administration and
enforcement. Section 321(a) provides:

The [EPA] Administrator shall conduct continuing
evaluations of potential loss or shifts of employment
which may result from the administration or enforcement
of the provision of this chapter and applicable
implementation plans, including where appropriate,
investigating threatened plant closures or reductions in
employment allegedly resulting from such administration
or enforcement.

42 U.S.C. § 7621(a)." Murray Energy Corp., 861 F.3d at 532.

7 Section 304(a)(2) of the CAA, 42 U.S.C. § 7604(a)(2), which
in pertinent part provides: "[Alny person may commence a civil
action on his own behalf ... against the [EPA] Administrator
where there is alleged a failure of the Administrator to perform
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535-536 (emphasis added). Rather, the Fourth Circuit
held, "Section 321(a)—when read as a whole—imposes
on the EPA a broad, open-ended statutory mandate. . . .
The EPA is thus left with considerable discretion in
managing its Section 321(a) duty." Id. at 536.

Here, Section 3632(d)(4)(C) reads in full:

(C) Application of time credits toward prerelease
custody or supervised release.—Time credits
earned under this paragraph by prisoners who
successfully [*9] participate in recidivism reduction
programs or productive activities shall be applied
toward time in prerelease custody or supervised
release. The Director of the Bureau of Prisons shall
transfer eligible prisoners, as determined under
section 3624(g), into prerelease custody or
supervised release.

(emphasis added). Under Section 3624(g)(1), a prisoner

is "eligible" if he or she
(A) has earned time credits under the risk and
needs assessment system developed under
subchapter D (referred to in this subsection as the
"System”) in an amount that is equal to the
remainder of the prisoner's imposed term of

imprisonment;
(B) has shown through the periodic risk
reassessments a demonstrated recidivism risk

reduction or has maintained a minimum or low
recidivism risk, during the prisoner's term of
imprisonment;
(C) has had the remainder of the prisoner's
imposed term of imprisonment computed under
applicable law; and
(D)(i) in the case of a prisoner being placed in
prerelease custody, the prisoner--
(I) has been determined under the System to
be a minimum or low risk to recidivate pursuant
to the last 2 reassessments of the prisoner;
or

(I has had a petition to be transferred to
prerelease custody or supervised release
approved [*10] by the warden of the prison,
after the warden's determination that--
(aa) the prisoner would not be a danger to
society if transferred to prerelease custody
or supervised release;
(bb) the prisoner has made a good faith
effort to lower their recidivism risk through

any act or duty under [the CAA] which is not discretionary with
the Administrator.”

participation in  recidivism  reduction

programs or productive activities; and

(cc) the prisoner is unlikely to recidivate; or
(i) in the case of a prisoner being placed in
supervised release, the prisoner has been
determined under the System to be a minimum
or low risk to recidivate pursuant to the last
reassessment of the prisoner.

18 U.S.C. § 3624(g)(1)(A)-(D).8

Section 3632—when read as a whole—imposes on the
BOP a broad, open-ended statutory mandate to do
many things for inmates. The BOP is thus left with
considerable discretion in managing its Section 3632
duty. The BOP gets to, among other items, assess an
inmate's risk of recidivism and needs, develop
individualized reentry plans for inmates, determine the
appropriate classification and placement of inmates
within the prison system, manage and facilitate inmates’
participation in programs designed to address their
specific needs, provide incentives for inmates who
engage in positive behavior or successfully
complete [*11] programs, make recommendations
regarding sentence adjustments based on inmates'
participation in programs and overall conduct, and
collect and report data on inmates' participation in
reentry programs and their outcomes to assess the
effectiveness of its policies and programs. By statute, it
has already been found that "a designation of a place of
imprisonment under this subsection is not reviewable by
any court." See 18 U.S.C. § 3621(b). Thus, this Court
finds that Section 3632 does not impose on the BOP a
specific and discrete duty amenable to review by this
Court. By rejecting the analysis in Woodley, this Court
is keeping in line with what other courts have been
doing regarding placement. This Court and others have
found that determinations of whether to release a
prisoner to an RRC or home confinement are not
reviewable. Winegar v. Adams, No. 1:20-CV-246, 2021
U.S. Dist. LEXIS 229697, 2021 WL 5629920, at *6 (N.D.
W. Va. Nov. 3, 2021) (Mazzone, M.J.), report and
recommendation adopted, 2021 U.S. Dist. LEXIS
228657, 2021 WL 5629480 (ND. W.Va. Nov. 30, 2021)
("with respect to halfway house placement or home
confinement, the petitioner is requesting that this Court
order the BOP to place her in an RRC for twelve months
or, in the alternative, place her on home confinement.
This Court does not have the authority to do so."); Crum

8The Court notes that, as Woodley acknowledges, the
provisions in § 3624, unlike § 3632, are not subject to review
under the Administrative Procedures Act. 18 U.S.C. § 2625.
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v. Young, 2021 U.S. Dist. LEXIS 112842, 2021 WL
2843835, at *6 (S.D. W.Va. Jan. 27, 2021) (Eifert, M.J.),
report and recommendation adopted, 2021 U.S. Dist.
LEXIS 111934, 2021 WL 2434358 (S.D. W.Va. June 15,
2021) (Volk, J.) ("while [*12] the First Step Act provides
criteria for the BOP to consider when designating an
inmate to a place of imprisonment, it also states
unequivocally that the BOP's designation is not subject
to judicial review."); United States v. Smith, 2019 U.S.
Dist. LEXIS 145212, 2019 WL 4016211, at *2 (W.D. Va.
Aug. 26, 2019) (Moon, J.) ("Whiff: the Second Chance
Act and the First Step Act expand the GOP's authority to
place prisoners, they do not vest placement authority in
this Court.") (citations omitted); United States v. Lowe,
2019 U.S. Dist. LEXIS 138618, 2019 WL 3858603, at *2
(M.D. N.C. Aug. 16, 2019) (Tilley, J.) ("under the First
Step Act, Lowe does not have a right to be placed on
home confinement or in a residential re-entry center;
instead, the BOP has the discretion to determine if
those options are appropriate for Lowe."); Richardson
v. Warden, Bennettsville FCI, 2021 WL 8323632, at *2
(D. S.C. Nov. 10, 2021) (Rogers, M.J.), report and
recommendation adopted as modified, 2022 U.S. Dist.
LEXIS 73135, 2022 WL 1184038 (D. S.C. Apr. 21,
2022) (Dawson, J.) ("To the extent Petitioner is
requesting relief of placement in home confinement
under the First Step Act, the statute vests the authority
to place Petitioner in home confinement with the BOP,
not the courts.") (citations omitted).

Petitioner also asks Court to take "judicial notice" of
Nicoletti v. Bayless, 2023 U.S. Dist. LEXIS 215455,
2023 WL 8369512 (N.D. W.Va. Dec. 4, 2023) (Bailey,
J.). Petitioner contends Nicoletti shows that respondent
has a "history of 'miscalculating" credits. [Doc. 20 at 2].
Moreover, petitioner argues that "[b]ased on the error
that the Respondent made in Nicoletti's [*13] case of
ETC's, it is reasonable to presume that the Respondent
has made the same exact 'error' in the Petitioner's
case." [Id.].

However, even assuming petitioner's case is similar to
Nicoletti, this Court did not fully adopt the Report and
Recommendation in Nicoletti. In Nicoletti, the Report
and Recommendation stated that "the Petition be
dismissed with instructions to the BOP to recalculate
petitioner's time credits in accordance with this report.”
See Nicoletti v. Bayless, Civ. Act. No. 5:23-C 120
[Doc. 29 at 15] (N.D. W.Va. Nov. 15, 2023) (Mazzone,
M.J.). In this Court's December 4, 2023 Order Adopting
in Part the Report and Recommendation, this Court
denied and dismissed with prejudice the Petition,
without instructing the BOP to recalculate petitioner's

time credits. 2023 WL 8369512, at *3.

Petitioner argues "[bJased on the error that respondent
made in Nicoletti, this Court should instruct the BOP to
recalculate his placement date in a RRC." First, this
Court did not adopt Magistrate Judge Mazzone's
recommendation in Nicoletti to instruct the BOP to
recalculate Nicoletti's time credits. Second, Nicoletti
dealt with calculation of time credits under the First Step
Act whereas this case deals with placement in a RRC.
Insofar as this is an objection, it is OVERRULED.

[*14] Lastly, this Court is perplexed by petitioner's
argument that respondent failed to respond and present
evidence to this Court to dispute petitioner's exhaustion
of administrative remedies claim. Magistrate Judge
Mazzone issued an Order to Show Cause [Doc. 8],
which respondent responded to and provided argument
and evidence to support a finding that petitioner failed to
exhaust his administrative remedies. See [Doc. 13-1 at
7-9; Doc. 13-2; Doc. 13-6]. Thus, insofar as this is an
objection, the objection is OVERRULED.

[ll. CONCLUSION

Aside from the arguments addressed herein, a de novo
review of the record indicates that the magistrate judge's
report accurately summarizes this case and the
applicable law. Accordingly, the magistrate judge's
report and recommendation [Doc. 18] is hereby
ORDERED ADOPTED for the reasons more fully stated
in the magistrate judge's report. Petitioner's objections
[Doc. 20] are OVERRULED. Respondent's Motion to
Dismiss, or in the Alternative, for Summary Judgment
[Doc. 13] is GRANTED and the Petition [Doc. 1] is
DENIED and DISMISSED WITH PREJUDICE.
Petitioner's Motion for Preliminary Injunction [Doc. 7] is
DENIED AS MOOT.

This Court further DIRECTS the Clerk to STRIKE this
case from the active docket of this Court.

It is so ORDERED.

The Clerk is directed to transmit [*15] copies of this
Order to any counsel of record herein and to mail a copy
of this Order to the pro se petitioner by certified mail,
return receipt requested, to his last known address as
reflected on the docket sheet.

DATED: August 20, 2024.

/s/ John Preston Bailey
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JOHN PRESTON BAILEY

UNITED STATES DISTRICT JUDGE
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